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STATES FOR THE WESTERN DISTRICT OF 
WASIIINGTON, SOUTHERN DIVISION 


STATEMENT CONCERNING JURISDICTION 


The appellant was indicted (Tr. 2) on three counts 
of violation of Section 145(b), Title 26, United States 
Code, and was convicted on all counts (Tr. 476). The 
jurisdiction of the United States District Court is sus- 
tained by provisions of Title 28, Section 41, of the 
United States Code Annotated, and the jurisdiction 
of this Court by the provisions of Title 28, Section 
723(a), United States Code Annotated, and the rules 
promulgated by the Supreme Court of the United 
States pursuant thereto. 
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STATEMENT OF THE CASE 


There are three counts in the Indictment charging 
the defendant, John Barcott, with having wilfully and 
knowingly attempted to defeat and evade the payment 
of a large part of his income and victory tax for the 
years 1948, 1944 and 1945. (Tr. 2, 3, 4,5). Each of 
the counts refers to a different year. The allegations 
are the same except as to amount. 


Count No. 1 charges that the defendant ‘“‘did wil- 
fully and knowingly attempt to defeat and evade a 
large part of the income and victory tax due and owing 
by him to the United States of America for the cal- 
endar year 1943 by filing and causing to be filed * * * 
a false and fraudulent income and victory tax return 
wherein he stated that his net income for said cal- 
endar year, computed on the community - property 
basis, was the sum of $6,720.40 and that the amount 
of tax due and owing thereon was the sum of $1,545.38, 
whereas, as he then and there well knew, his net in- 
come for the said calendar year, computed on the com- 
munity-property basis, was the sum of $12,406.33, 
derived as follows: 


Dividends... ee $ 140.00 
Interest 2. 141.93 
Interest on bonds ............... 200.00 


Income from business........ 24,621.96” (Tram 


Count No. 2 is identical except as to amount. It is 
charged in Count No. 2 that the defendant’s reported 
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income was $5,632.57, whereas his income was $9,- 
926.61, which income was derived as follows: 
Dividends and interest.......$ 818.27 
Income from business........... 20,034.94 (Tr. 3, 4) 
Count No. 3 charged that the defendant reported 
income of $7,388.98, whereas his income was $11,- 
138.92, derived as follows: 
Dividends and interest.........6 1,258.74 
Income from business........... 22,0L900" (ir, 4, 5) 
Defendant moved for a Bill of Particulars (Tr. 11) ; 
the Court granted the same and the plaintiff furnished 
a Bill of Particulars, enumerating the sources from 
which the defendant derived his income. (Tr. 17, 18). 
It is set forth that the sources of income were the fol- 
lowing: 


(1) Dividends from stock holdings in Fishermen’s 
Packing Corporation, Anacortes, Washington. 


(2) Interest on savings account in the National 
Bank of Washington and from a real estate 
and conditional sales contract. 


(3) Interest on United States Savings Bonds, 
Series “G.” 


(4) Income from business from a restaurant busi- 
ness known as the “California Oyster House,”’ 
914 Pacific Avenue, Tacoma, Washington. 
The Bill of Particulars in relation to Counts Nos. 2 
and 3 sets forth that the income was from the same 
sources. 
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To this Indictment the defendant entered a plea of 
not guilty. The case proceeded to trial and the theory 
of the Government is clearly set forth in the opening 
statement to the Jury by the United States District 
Attorney. 

“This case, when it will be—when it is finally 
presented to you will be classed what we term a 
case proven by the net worth process; that is, in 
finding out what a man owns at the beginning of 
any particular year and then checking that 
against what he owns at the end of that particu- 
lar year, * * * and the difference between the 
net worth at the end of the year and the net 
worth at the beginning of the year, is what the 
Government claims his income must have been.” 
(ie63. 64); 

Also reiterated in the Court’s instruction to the 

Jury: 

“The Government therefore relies upon the fact 
that when an inerease is shown (net worth) it 
has established substantially that such income 


was taxable income in each of the years 1948, 
1944 and 1945.” 


The evidence which the Government presented to 
convict the defendant of the charge made in the Indict- 
ment is confined entirely in the testimony of two wit- 
nesses, Nielsen (Tr. 72), and Swanson (Tr. 116). 
There is no claim that the defendant did not report 
all the dividends and interest received by him. The 
income tax returns made for the years 19438, 1944 and 
1945 show that the defendant had reported all the 


dividends and interest as income. (Pitfs’ Exhibits 1, 
AB 
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Stanley Nielsen, Special Agent of the Department 
of Internal Revenue, testified that a local bank had 
informed the department that the defendant had pur- 
chased several one thousand dollar bills, and that he 
called upon the defendant to discuss the official assign- 
ment in reference to these bills, and that he informed 
the defendant that the purpose of his investigation 
was to determine if this money was used in black 
market activities and if the same was properly re- 
ported for income tax purposes. (Tr. 71, 72). The 
defendant offered to open the safe deposit box and 
show him these bills. Accordingly, they went to the 
safe deposit box, it was opened, and he found therein 
$23,000 in cash and about $75,000, par value, Govern- 
ment bonds. (Tr. 73, 74). He testified while he was 
inventorying the contents of the box the defendant 
said to him, ‘‘ ‘Here, Nielsen, let me give you one of 
these,’ and pushing a package of currency containing 
five hundred dollars to me, and, ‘You make a favor- 
able report on this matter and just forget about the 
whole thing,’ and I told him, ‘No, Mr. Barcott, I can’t 
do that. I must inventory this stuff,’ so I continued 
to inventory the bonds.” That the defendant ap- 
proached him again and said to him, “Now, Nielsen, 
we are alone—only two of us, can’t you take a pack- 
age of this and make a favorable report on it?” (Tr. 
75). That he again approached him and said to him, 
“T feel sick inside, let me buy you a suit of clothes, 
and your wife a fur coat, and you take this money 
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and make a favorable report on me.” That the wit- 
ness informed the defendant that by his action he was 
practically walking into jail. Objection to the testi- 
mony was overruled and a motion to withdraw it from 
the consideration of the Jury and to instruct the Jury 
to disregard it was denied. (Tr. 83). 


The foregoing is the substance of the testimony of 
the witness Nielsen to sustain the allegations set forth 
in the Indictment. 

The witness Washburn (Tr. 87) testified concern- 
ing interest received by the defendant from savings 
account and real estate and conditional sales contract, 
which interest was duly reported as shown by the in- 
come tax returns, on which no question is raised. 


The witness Kerr (Tr. 102) testified concerning the 
defendant having a safe deposit box in a vault owned 
by him and that he entered the vault on January 28, 
1946. (Exhibit No. 11). 


The witness Plancich testified concerning dividends 
received by the defendant, which dividends were duly 
reported, and there was no question raised. (Tr. 104). 


The witness Corbin testified (Tr. 111) that at the 
request of the defendant she, as Deputy Collector of 
Internal Revenue, prepared income tax returns for the 
defendant for the years 1943 and 1944; that the de- 
fendant furnished the figures, but he did not have any 
books with him; that he furnished her all of the nec- 
essary information to make up the income tax return. 
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The witness Hary Swanson (Tr. 114), Special 
Agent of the Department of Internal Revenue, testi- 
fied that he, with Mr. Nielsen, and the defendant Bar- 
cott, went to the safe deposit box in the National Bank 
of Washington, to which the defendant freely gave him 
access, and he inventoried the contents of the box. 
After inventorying the contents of the box he inquired 
of the defendant if he had any other safe deposit box, 
to which the defendant replied that he did, in the 
Washington Building. That they thereupon proceeded 
to the Washington Building, opened the box for in- 
spection, and found some business and insurance 
papers and nothing more. (Tr. 115). That he 
audited the income tax returns for 1984, 1944 and 
1945, the bank accounts of the defendant, interest col- 
lected by him and dividends. That after examining 
all sources of information he then proceeded to deter- 
mine the current income of the defendant. His whole 
testimony can be summarized by the following quota- 
tions: 


“Q. And what method did you use in estab- 
lishing this income? 


A. This income was determined on the in- 
erease in net worth basis. 


Q. And explain to the Court just exactly 
what you mean by that? 


A. The net worth basis is the basis used in 
determining income where complete and adequate 
records are not maintained by the taxpayer. The 
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income is computed on the difference between the 
net worth of the taxpayer at the beginning of the 
year and the net worth at the end of the year, 
the difference constituting income, provided of 
course, that as far as it is able to be determined 
it comes from a taxable source, such as salaries, 
wages, dividends, interest, business income, or 
rents. This was done in the case of John Barcott, 
as his records did not appear adequate to make 
a complete and detailed audit as such. 


Q. And what did you find—then you started 
your account as of December 31, 1942, is that cor- 
rect? 


A. Yes, or similarly, January 1, 1948. 


Q. And then did you compute it for each year 
thereafter until December 31, 1945? 


A. I did. 


Q. Do you have your working figures with you 
there? A. Yes, I do. 


Q. Will you state what you found to be the 
net worth, and what items composed it, as of De- 
cember 31, 1942? 


Mr. GAGLIARDI: I’m objecting, Your Honor, 
unless he shows what sources he has derived this 
information. We ought to at least know where he 
got his information what our net worth was on 
December 31, 1942, before he draws his conclu- 
sion by saying that that’s all we were worth. I’m 
objecting to that. (Tr. 116, 117). 


* * * 


Q. Please state the items and what his net 


worth was according to your figures on December 
31, 1942. 
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A. The net worth as of December 31, 1942, 
was determined to be $57,278.56. 


Q. And just explain the items and the source 
of your information concerning those items, so 
that they total up to $57,000 some odd dollars. 


A. The first item on hand was cash in the 
safety deposit box at the time I checked it on 
February 13th, of $23,000, consisting of — 


Mr. GAGLIARDI: Just a minute. If Your Honor 
please, I would like to know the year. February 
18th of what year? 


THE WITNESS: 1946. 


MR. GAGLIARDI: You were talking about 1942. 
You are talking as to value in 1942, it was de- 
termined how much Mr. Barcott was worth on 
January 1, 1942, by testimony of information 
which you got out of the box in 1946. 


THE CourT: He has testified that he found 
his net worth in January ’42 to be $57,000 plus. 
(lirm19), 


* * * 


THE Court: The objection will be overruled, 
and exception allowed. You will have an oppor- 
tunity to cross-examine as to how he arrived at 
his conclusion. 


Q. My understanding, Mr. Swanson, is to the 
effect that the date you are talking about is De- 
cember 31, 1942, is that correct? 


A. That’s right. 


Q. Not January, 1942. This is December 31, 
1942. A. December 31st. 
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Q. And the $23,000 item of cash is the same 
amount of cash that you found in a safe deposit 
box in January of 1946, is that correct? 


“. Dhats right. (Tr. M0): 


* * ¥ 


Q. You were not charged him with income of 
$23.000. vou are giving him the idea that he had 
the $23, 000 on December 31, 195 


A. That’s right, I was giving him credit for it 
at the beginning of the period. 


Q. In other words, you are not charging him 
over the period at all. A. That’s right. 


Q. All right, now what is the next item that 
you have to make up this $57,000? 


A. Savings account at the National Bank of 
Washington, number 64787. 


Q. How much does that amount to? 


A. As of December 31, 1942, accor ding to the 
records of the bank, there amounted to 32,279.58. 
Cire 1m. 


* * * 


Q. And in inventorving the contents of the 
e you found something like $75,000 worth war 
nd? 


A. That's right. 


(fo 


Q. $23,200. A. $23,000. 
3.000 in cash? <A. That’s right. 


© 
< 


Q. Then you examined the date of the war 
bonds? 
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A. That’s right. 


Q. And after you examined the date, you as- 
sumed that Mr. Barcott, all he had in that box 
in December 31, 1942, was 323,000? 


fe That's right. 


Q. You had no other information but your 
own assumption? A. That’s right. 


Q. Then the bonds were purchased after Jan- 
uary 1, 1948. The bonds that you inventoried 
were purchased after January 1, 1943? 


A. No, sir, that’s not quite true. We inven- 
toried all that were in the box, some were pur- 
chased prior to that date. 


Q. Some were purchased prior to that date, 
and some were purchased prior—after that date? 


A. Yes, that’s right. 


Q. Those who were purchased prior to that 
date, you assumed that he had them before Jan- 
uary 1, 19438? 


A. We—from the issue date we determined 
they were purchased at a certain time, and if 
they were issued prior to January 1, 1948, we 
eeoyed they were purchased prior to January 

pleas. 


Q. And what he purchased after January 1, 
1943, then you assumed he purchased on that 
time? 


A. At the issue date, yes, sir. 


Q. Issue date. And you assumed that he got 
that money from the business? 


12 
A. Yes, I had no other knowledge. 


Q. You had no other knowledge, you made no 
other inquiry? 


A. I made other inquiry, yes, sir. 
Q. Where did you inquire? 


A. We inquired from Mr. Barcott, he was 
asked numerous times after the first contact, if 
he had any other source of income. 


Q. Just asked the sources of income? 
As) Phat sirigiite 


Q. Did he tell you that he had been in busi- 
ness since 1919? 


A. That’s right. 


Q. That he, his wife, and his son, operated the 
restaurant since 1919 continuously, the Califor- 
nia Oyster House? 


oa I am not sure about the other members of 
his family, but he said that he had operated the 
restaurant— 


Q. Didn’t he say he and his wife and the two 
sons operate it? 


A. He said his wife had been there part of 
the time. 


Q. Yeah. You in determining the net worth 
of Mr. Barcott assumed that in January 1, 1948, 
he only had $23,000 in cash, and whatever bond 
he had purchased prior to that time, and also the 
real estate and the restaurant? 


A. That was all, yes. 
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Q. And that’s purely assumption? There is 
nothing upon which you could base any facts? 


A. Oh, yes, they were assets which were ex- 
amined. 


Q. Were examined? 
A. Purchased at a certain date. 


And because they were purchased on a cer- 
tain date, then you assumed they were acquired 
by earning after that date—prior to that date? 


A. Prior to that date. 


Q. And it must have been earned before the 
—hbetween the first of January and the date in 
which they were purchased in 1943? See if I 
make myself clear. Any bond which he pur- 
chased during the year 1943, you assumed that 
was income that he received from the first of Jan- 
uary during the year up to the date he purchased 
the bond. 


A. That’s right. 


Q. You had no information whatever what 
asset that Mr. Barcott had prior to January 1, 
1943, whether it was in cash, bond, mortgages 
or other property? 


A. Well, that’s not true. 
Q. Do you have any information—? 


A. We examined the savings account back to 
the time that he first started, then we examined 
the conditional sales contract back to the time he 
stated, then the real estate contract, and such 
bonds that were still in the box—the inventory 
date, if they were purchased prior to January 1, 
1943, they were examined. 
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Q. But so far as pertaining to the cash in 
which he purchased additional bond in 1948, and 
additional bond in 1944 and ’45, you had no in- 
formation where the money came from except 
what you assumed that it came from the busi- 
ness? 


A. I assumed it came from the business.” 

(Tr. 135-139). 

He further testified that in arriving at a net worth 
of the defendant he had examined the records in re- 
gard to income tax returns made by the defendant 
from 1919 to 1942; that during such period he could 
have earned $89,000, and that he did not have any 
records for the year 1942, because in the year 1942 
the taxes were forgiven, and that he did assume that 
was all he earned during that period and he did not 
have any knowledge in regard to Mr. Barcott’s assets 
prior to his entering the business, nor did he take into 
consideration that during all that time the wife of the 
defendant and his sons worked in the restaurant. His 
testimony can be summarized by the following ques- 
tions and answers: 

“Q. And also then, you assume that when he 


went into business in 1919 he didn’t have any 
money? 


A. That’s right, under this computation. 


@. And also you assume that Mrs. Barcott— 


A. May I clarify that, just a second? I stated 
at the beginning that this was determined from 
the records of the Collector of Internal Revenue, 
and that is the first year for which they had a 
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record of a return being filed. Now, it might be 
that he had filed prior to that. 


Q. Isee, but in 1919 when he went into busi- 
ness, you have no knowledge of how much money 
he had to start in business? <A. No, sir. 


Q. And you did not know how much money 
Mrs. Barecott had? A. No, sir. 


Q. And you didn’t know how much Mrs. Bar- 
eott’s mother left hex when she died, did you? 


A. No, sir. Mr. Barcott was asked for the 
information — rather, that information, but he 
never volunteered it. 


Q. All of these taxes that you have given the 
Court and jury the benefit of knowing that were 
not paid, were on the assumption that Mr. Bar- 
eott had nothing else on January 1, 1943, except 
what you say was in the box, at that time? 


A. A tax is computed on the increase of cer- 
tain items. 


Q. Increase during those years? 


A. During those years, not—it wouldn’t mat- 
ter a bit if the amount was less. It’s only on the 
increase that a man makes from the beginning of 
the year and the end of the year. So the amount 
that you start with is of little or no consequence 
for the purpose of determining the increase of 
that year. 


Q. And the increase, you mean to say, the ad- 
ditional asset acquired during the year? 


A. That’s right. 


Q. And where the money came from, you have 
no knowledge, except what you assume it came 
from the business? 
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A. We—as far as we know, it came from the 
business, and we had no other source to the 
amount during those years. 


Q. You have no other knowledge—? 


A. 1948,’44 and ’45. No, sir, except from the 
dividends and interest.” (Tr. 148, 149). 


The foregoing is the substance of all the testimony 
upon which the Government relied to convict the de- 
fendant of the crime charged in the Indictment. 


At the conclusion of the Government’s case the de- 
fendant moved the court to dismiss the action, or in the 
alternative to direct the Jury to return a verdict of 
acquittal and to enter a judgment of acquittal against 
the defendant on the ground that the Government had 
failed to introduce sufficient evidence upon which to 
sustain a conviction against the defendant for the 
crime charged in the Indictment. (Tr. 153-165). 


The defendant took the stand in his own behalf and 
testified that he entered the restaurant business in 
the year 1919; that at the time he had $6,000 (Tr. 
177); that for a period of 18 years his wife worked 
in the restaurant with him; that the family took their 
food from the restaurant and from “‘tips” received by 
his wife as a waitress; that he lived a very modest life, 
having a home costing $3,100; did not drink, smoke 
or gamble, and never owned an automobile; that his 
two sons worked with him in the restaurant from time 
to time without pay; that he made a profit from $7,000 
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to $9,000 in a fishing boat venture in previous years. 
He submitted his books from 19438 to the present time 
showing his income and expenditures for those years. 
(Def’s. Exs. A-1 and A-2). That he received no 
greater income from the restaurant than that which 
was reported for the years in question. (Tr. 221). 
That Thomas Ray was his attorney and that at the 
time of Mr. Ray’s death, in July, 1943, defendant’s 
books of record were in Mr. Ray’s possession for the 
purpose of compiling State Security Compensation 
taxes. That after the death of Mr. Ray he was un- 
able to recover his books. It is stipulated in the record 
that Mr. Ray died and that at the time of his death 
he had the defendant’s books, and that the files and 
records of Mr. Ray had been lost or destroyed. It was 
further testified that his earnings from the business 
from the date he enterd business in 1919 was an aver- 
age of $250.00 to $400.00 per month, with the excep- 
tion of the war years, which were greater. (Tr. 186). 


Mrs. Barcott testified that she brought into the 
community $6,000; that their home expenses were 
never any greater than $50.00 per month after taking 
all of the food and provisions from the restaurant; 
that she received an average of not less than $7.00 per 
day from tips, and that at the time of her mother’s 
death she received the sum of $2,700. (Tr. 200). 


Robert Birch, Certified Public Accountant, testified 
that upon analyzing defendant’s earnings from the 
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date he entered business his earnings should have been 
$173,737.00, and that taking into account the initial 
investment of the defendant and his wife, the profit 
made upon the boat venture, and deducting living ex- 
penses, he testified that the defendant’s net worth on 
December 31, 1942, should have been not less than 
$99 (33.20. (litt). 


The witness Anton Barcott testified that he worked 
in the restaurant for several years and he received no 
pay; that his parents were very frugal, and that all 
the food for the family was furnished from the res- 
taurant. (Tr. 324, 329). 


The witness Pearl McCord testified that she worked 
in the restaurant and that she received an average of 
$5.00 per day in tips. (Tr. 344). 


The witness Marie Dascher testified that she worked 
in the restaurant and received an average of $7.00 per 
day in tips. (Tr. 350). 


During argument counsel for the prosecution stated 
that if people feel they can walk into a Court Room 
like this and walk out and get away with what this 
man did they do not believe in our system of Govern- 
ment any more. (Tr. 434). Upon objection to the 
prejudicial and improper argument the Court stated 
that, “The last remark of the counsel the J ury will 
disregard.” (Tr. 485). 


At the conclusion of the testimony the defendant 
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moved for judgment of acquittal, which motion the 
court denied and allowed an exception (Tr. 408, 409), 
whereupon the court instructed the Jury, exception 
was taken to the refusal of the court to give certain 
instructions and to certain instruction given by the 
Court, and exception allowed. The Jury returned a 
verdict of guilty on all three counts, motion for judg- 
ment of acquittal, or in the alternative for a new trial, 
was interposed and denied and exception allowed, and 
defendant was committed to the custody of the Attor- 
ney General of the United States, to be confined in 
such Institution to be designated by him for a period 
of ten months on each of the counts, the sentence to 
run concurrently, and to pay a fine of $750.00 on each 
count. From the judgment and sentence this appeal 
is prosecuted. 


QUESTIONS INVOLVED 


I. 

Where a defendant is charged with the crime of 
having wilfully attempted to evade the payment of 
income tax by failing to report all of his income de- 
rived from named and specified sources, and the evi- 
dence shows that during a specified year the defendant 
acquired more war bonds than could have been pur- 
chased by the earnings reported by him during that 
year, without any further showing, is that evidence 
sufficient to justify the Trial Court in submitting the 
case to the jury? 
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The Trial Court answered “yes.” 


II. 


Where the Indictment and the Bill of Particulars 
charge the accused with having committed the crime of 
wilful attempted evasion of payment of income tax 
for a particular year, which income had been derived 
from a named business and specified investments, and 
the evidence does not show that the defendant failed 
to report any of the income from the sources named 
in the Bill of Particulars, but does show that the de- 
fendant acquired more war bonds than could have been 
purchased with his reported income for that year, is 
there such a failure of proof to sustain the allegations 
of the Indictment, or is there such a variance between 
the allegations and the proof as to make it the duty 
of the Trial Court to take the case away from the Jury 
and enter a judgment of acquittal? 

The Trial Court answered “no.” 


III. 

Where the Indictment charges the defendant with 
wilfully and knowingly evading the payment of in- 
come tax on income derived and received from speci- 
fied sources and the evidence introduced in support 
thereof shows that the defendant during the taxable 
year had acquired assets greater than the reported in- 
come, without further showing the sources from where 
such funds were derived, is said showing sufficient to 
make out a prima facie case upon which to sustain a 
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verdict of guilt and place upon the defendant the bur- 
den of proving that such other assets were acquired 
and purchased with funds derived from sources other 
than current income? 


The Trial Court answered “yes.” 


IV. 

Where evidence is introduced to show that at the 
time the defendant was being investigated for several 
different crimes he made an offer of bribe to the in-. 
estigating officer, can such evidence of attempted 
bribery be introduced into the case on the theory that 
it shows consciousness of guilt of the crime for which 
he is subsequently charged? 


The Trial Court answered “yes.” 


V. 

Is the fact that the defendant was the owner of a 
safe deposit box and that he entered said safe deposit 
box two weeks before the agent examined the same, 
without any showing that the defendant had either 
taken or placed anything in the box, admissible evi- 
dence against the defendant to support the crime for 
which he is being tried? 

The Trial Court answered “‘yes.”’ 


VI. 
Where the United States Attorney appealed to the 
passion and prejudice of the jury by requesting con- 
viction of the defendant on the theory that if they 
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failed to convict they are not believers in our present 
system of Government, is a mere statement from the 
Trial Court telling the jury to disregard the last re- 
mark sufficient to cure the error and safeguard the 
defendant from the prejudice? 


The Trial Court answered “yes.” 


ASSIGNMENTS OF ERROR 


I 


The Court erred in disallowing the defendant’s mo- 
tions, all going to the sufficiency of the evidence: 
(a) In denying defendant’s motion for judgment 


of acquittal at the conclusion of respondent’s 
ease. (Tr. 153-165). 


(b) In deyning defendant’s motion for judgment 
of acquittal at the conclusion of all evidence. 
(Tr. 408-409). 


(c) In denying defendant’s motion for judgment 
of acquittal, or in the alternative for a new 
trial. (Tr. 458-468). 


I] 


The Court erred in overruling defendant’s objec- 
tions to the witness Swanson’s testimony pertaining 
to defendant’s net worth as of December 31, 1942, as 
Said witness’s conclusion in this regard is based only 
on an examination of assets made in 1946, from which 
he makes general assumptions. (Tr. 117-119). 
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III 
The Court erred in denying defendant’s motion to 
strike the testimony of the witness Nielsen purporting 
to be a bribe (Tr. 76-77), where the predicate to said 
testimony showed that defendant was being questioned 
relative to certain bank notes and was being investi- 
gated for several different crimes. 


IV 
The Court erred in failing to limit the prosecution 
to a showing that unreported income, if any, was de- 
rived from the sources set forth in the Bill of Particu- 
lars. (Tr. 166-171). 
Vv 
The Court erred in allowing Exhibit No. 11 per- 
taining to defendant’s entry into a safe deposit box 
to be admitted in evidence. (Tr. 104). 


VI 
The Court erred in failing to give defendant’s re- 
quested Instruction No. 2, and thereby failed to in- 
struct the Jury that they must find that the war bonds 
purehased by the defendant were acquired with net 
income derived by the defendant from the sources set 
forth in the Bill of Particulars. (Tr. 29-82). 


Vil 
The Court erred in instructing the Jury that the 
defendant could be convicted if it were shown to them 
that the defendant purchased war bonds in excess of 
his reported income for a taxable year. (Tr. 450-451). 
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Vill 
Prejudicial error which could not be cured by an in- 
struction from the Court to the Jury to disregard 
counsel’s remark was committed by counsel for the 
prosecution when he in substance told the Jury that a 
failure to convict would indicate they did not believe 
in our system of Government any longer. 


ARGUMENT 
ASSIGNMENT OF ERROR NO. | 


The Court erred in disallowing the defendant’s mo- 
tions, all going to the sufficieny of the evidence: 
(a) In denying defendant's motion for judgment 


of acquittal at the conclusion of respondent’s 
case. (Tr. 158-165). 


(b) In denying defendant’s motion for judgment 
of acquittal at the conclusion of all evidence. 
(Tr. 408-409). 


(c) In denying defendant’s motion for judgment 
of acquittal, or in the alternative for a new 
trial. (Tr. 458-468). 


ASSIGNMENT OF ERROR NO. II 


The Court erred in overruling defendant’s objcc- 
tions to the witness Swanson’s testimony pertaining to 
defendant’s net worth as of December 31, 1942, as said 
witness’s conclusion in this regard is based only on 
an examination of assets made in 1946, from which 
he makes general assumptions. (Tr. 117-119). 
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As the argument on the sufficiency of the evidence 
is so interrelated with the testimony of the witness 
Swanson, Assignments of Errors Nos. I and II are 
discussed together. 


Although the transcript of record in this case is 
somewhat lengthy, the issues involved are relatively 
simple. Defendant is charged with attempted income 
tax evasion. The Indictment and Bill of Particulars 
set out wherein he purportedly failed to report his 
true income and in what amounts. Defendant is ap- 
prised of the charges as particularized and enters a 
plea of not guilty. 


The Sixth Amendment to the Constitution of the 
United States provides as follows: 

‘In all criminal prosecution the accused shall 
enjoy the right * * * to be informed of the na- 
ture and cause of the accusation; * * *” 

Relying on the Constitution Amendment, he expected 
the Government to confine itself to the charge and to 
prove a substantial amount of evasion before he was 
even called on to utter a single word. O’Brien v. 
United States, 51 F. (2d) 198. 


The prosecution in substance proved that defendant 
purchased U. 8S. War Bonds in excess of his income 
and therefore assumed that the money for said pur- 
chase was earned during the same year; then basing 
one assumption on another, assumes that the money 
was earned from defendant’s restaurant business. 
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The entire case, if any there be, is made out by the 
prosecution’s witness Swanson, as is clearly stated by 
counsel for the prosecution: 

“Now as far as our case is concerned, it is all 


contained in one witness, and that is Mr. Swan- 
son, here.” (Tr. 415). 


An examination of Swanson’s testimony reveals 
that in the year 1946 he made an inventory of such 
of the defendant’s assets as were visible to him. Those 
assets which were shown to have been acquired in 
1945 were deducted from the total figure. Then those 
which indicated acquisition in 1944 were again de- 
ducted. Following this procedure once more for the 
year 1948, the witness arrived at a figure which he 
called ‘net worth” as of December 31, 1942. Asked 
what method he used in establishing the defendant’s 
income, he answered as follows: 


“This income was determined on the increase 
in net worth basis.” (Tr. 116). 


Defendant objected to a calculation of net worth on 
this basis. (Tr. 119). The Court overruled the ob- 
jection, saying: 

“I don’t really want an argument. Now I un- 
derstand the position you take, and I am over- 


ruling your objection and allowing you an excep- 
tion, so we will get along.” (Tr. 119). 


He then testified defendant’s net worth as of De- 
cember 31, 1942, was $57,278.56. (Tr. 119). 
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The witness could not find any unreported income 
from the restaurant business from an examination of 
defendant’s bank account. Pertaining to the restaur- 
ant bank account he testified as follows: 


“Q. How much did you credit him there? 
A. That was estimated at a thousand dollars. 


Q. And how do you estimate it at a thousand 
dollars, and tell the jury why you estimated it? 


A. That was an average monthly balance. 
The reason it was taken at a thousand dollars, 
it remained at an average figure like that, such 
as—through the entire period. It showed no ac- 
cumulations and no large disappearance. Just a 
general business account.” (Tr. 121). 


Referring to the year 1948 Swanson again states 
that the restaurant bank account ran at around 
$1,000.00, indicating no unusual or unreported in- 
come. (Tr. 125). There was a purchase of $20,750 
in bonds during this year and Swanson calculated a 
net worth increase of $21,928.10. (Tr. 127). Of 
course defendant reported $6,720.40, which was one- 
half of the community earnings, making a total re- 
ported of $13,440.80 for the community. 


In 1944, again no increased value or unusual or un- 
reported deposits can be found in the bank account. 
(Tr. 128). Bonds in the sum of $19,000 were pur- 
chased (Tr. 128) and net worth purportedly increased 
$18,256.09. (Tr. 129). In this year there was a total 
community reported income of $11,265.14. 
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Bonds in the sum of $20,000 were purchased in 1945 
(Tr. 129) and there was a purported increase in net 
worth of approximately $19,000. The checking ac- 
count still shows no unreported earnings from the res- 
taurant. (Tr. 129). In this year $14,777.96 was re- 
ported by husband and wife. (Tr. 5). 


The witness is quite frank in stating his calcula- 
tions are not based on facts but rather on assumptions. 
It was an assumption that defendant had only $23,000 
in cash on December 31, 1942. 

“Q. And after you examined the date, you 


assumed that Mr. Barcott, all he had in that box 
in December 31, 1942, was $23,000. 


A,» Thats vient 


Q. You had no other information but your 
own assumption? 


A. Thats right. i ine oie 
He also assumed that the money was earned the 


same year that bonds were purchased and that it came 
from unreported earnings of the restaurant. 

“Q. And what he purchased after January 1, 
1943, then you assumed he purchased on that 
time? 

A. At the issue date, yes, sir. 


Q. Issue date. And you assumed that he got 
that money from business? 


A. Yes, I had no other knowledge.” (Tr. 
136). 


a 
Again he states: 


“Q. And it must have been earned before the 
—hetween the first of January and the date in 
which they were purchased in 1943? See if I 
make myself clear. Any bond which he pur- 
chased during the year 1948, you assumed that 
was income that he received from the first of 
January during the year up to the date he pur- 
chased the bond? 


Eee tnars right.” (Tr 138). 
And further in this regard: 


“Q. But so far as pertaining to the cash in 
which he purchased additional bond in 19438, and 
additional bond in 1944 and ’45, you had no in- 
formation where the money came from except 
res you assumed that it came from the busi- 
ness? 


A. I assumed it came from the business.” 

(Tre iss, 139). 

Swanson then testified that defendant could have 
earned $89,291.09 up to the end of 1942, according 
to his calculations. (Tr.143). Then he takes $36,000 
from this figure, assuming again that defendant’s liv- 
ing expenses were $125.00 per month. (Tr. 144). 


He also assumes defendant was penniless when he 
commenced business in 1919, and that defendant’s 
wife had no money: 


“Q. And also then, you assume that when he 
went into business in 1919 he didn’t have any 
money? 


A. That's right, under this computation. 


* * * 
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Q. Isee, but in 1919 when he went into busi- 
ness, you have no knowledge of how much money 
he had to start in business? 


A. No, sir. 


Q. And you did not know how much money 
Mrs. Bareott had? 


A. Novsir “ar. 143)r 


In explaining his theory of arriving at unreported 
income the witness with utmost candor shows he was 
not interested in anchoring his basis for “net worth” 
on a known, proven or admitted net worth founda- 
tion, but that he was guided by what appeared to him 
as an increase during a specific year. He says as fol- 
lows: 

“It’s only on the increase that a man makes 
from the beginning of the year and the end of the 
year. So the amount that you start with is of 
little or no consequence for the purpose of deter- 
mining the increase of that year.” (Tr. 149, 149). 
That’s the testimony which “made out” plaintiff’s 

case. That’s what supposedly proved we had unre- 
ported income for the years in question; that we 
cheated the Government by withholding profits from 
our restaurant business. It is on this testimony that 
appellant today stands convicted. 


The following is a quotation of elementary law with 
which we are all familiar: 


“Throughout all criminal trials, the burden 
rests upon the prosecution to prove the guilt of 
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the accused, or, in other words, to prove each and 
every material element of the offense charged, 
beyond a reasonable doubt, and this burden never 
shifts from the prosecution.” Wharton’s Crimi- 
nal Evidence, Vol. 1, Sec. 195, p. 207. 


Swanson’s testimony shows only that our purchase 
of U. S. War Bonds during war years exceeded our 
income for the years in which the bonds were pur- 
chased. There is not a scintilla of evidence from which 
it ean be deduced that the bonds were purchased with 
income from the current year, much less that any in- 
come was not reported for taxation purposes. 


The law is well established in our federal system 
of jurisprudence that facts which are equally consist- 
ent with innocence as with guilt cannot serve as the 
basis of a criminal prosecution. The rule is set out 
as follows in Nicola v. United States, 72 F. (2d) 780 
at page 786: 


“Unless there is substantial evidence of facts 
which exclude every other hypothesis but that of 
guilt, it is the duty of the trial court to instruct 
the jury to return a verdict for the accused; and 
where all the substantial evidence is as consistent 
with innocence as with guilt, it is the duty of the 
appellate court to reverse a judgment of convic- 
tion. Uvrrion Pacific Coal Co. v. United States, 
igs FF, 737, 740 (C.C.A. 8); Wiener v. United 
States, 282 F. 799, 801 (C.C.A. 3); Yusem vr. 
United States, 8 F. (2d) 6 (C.C.A. 3); Ridenour 
v. United States, 14 F. (2d) 888 (C.C.A. 3).” 


Is the purchase of war bonds in a greater amount 
than is one’s income for a specific year inconsistent 
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with any other hypothesis but that of guilt? Is it not 
reasonable to buy war bonds from savings previously 
acquired? Is it not just as consistent with innocence 
that the purchase of these bonds was partly with cur- 
rent earnings and partly with savings? The answers 
are self-evident and show the ephemeral position taken 
by the prosecution in this case. Let us, just for a 
moment, image how many other American citizens, 
who in the hour of our nation’s greatest crisis, dipped 
deeply into their savings, far in excess of their cur- 
rent incomes, to contribute to their country’s cause. 
The number of prosecutions possible would reach fan- 
tastic proportions. Does the law contemplate that 
such people are prima facie criminals; and that proof 
of purchase exceeding current income is sufficient to 
make out a criminal case against them? 


It seems to us that our Constitution still has mean- 
ing, force and effect and that we have not yet stooped 
to the level, and that the time has not yet arrived, 


where a citizen must prove his innocence in an Ameri- 
can court. 


We have examined all of the reported cases and have 
been unable to find a single case in which it was even 
attempted to prove guilt on the basis of increase in 
assets in excess of reported income for a current year. 


In the case of Nicola v. United States, 72 F. (2d) 
780 (C.C.A. 3, 1934) defendant, who was the presi- 
dent of two companies known as the Miller Company 
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and the Point Company, was indicted for failing to 
report profit on a $675,000 sale, which sale was made 
through the Point Company and was reported by said 
Point Company. The Government’s testimony showed 
that negotiations and sale were conducted on the part 
of the Miller Company by its directors, two meetings 
being held, the first one at the Miller Company and 
the later one at the Point Company. As the Court 
remarked at page 785: 


“This testimony was, of course, a circumstance 
which was properly in the case, but it had no pro- 
bative value. The purpose of it was to show that 
the defendant was not only instrumental in effect- 
ing the sale, but that he did it for himself per- 
sonally and not for, and as president of, the Point 
Company. Either might have been true, but it is 
significant that the last meeting, where the sale 
was consummated and final 90 per cent. of the 
purchase price, $607,000, was paid, was held in 
the building of the Point Company, rather than 
at the office of some one of the defendant’s other 
companies which admittedly had no connection 
with this transaction.” Nicola v. United States, 
(29 (20d) 780, p. 785. 


The Circuit Court applied the rule that the trans- 
action was as consistent with innocence as it was with 
cuilt: 


“Before the jury could find the defendant 
guilty, the government had to establish beyond a 
reasonable coubt that the defendant had not made 
the allotment when the negotiations for the sale 
actually began. The defendant did not have to 
prove himself innocent by showing that he had 
made the allotment. He could stand mute until 
the government had established his failure thus 
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to make the allotment beyond a reasonable doubt.” 
Nicola v. United States, 72 F. (2d) 780, p. 788. 


In Paschen v. United States, 70 F. (2d) 491 (C.C.A. 
7, 1934) the figures from a very large bank account 
which defendant maintained under an assumed name 
were introduced in evidence as proof of income dur- 
ing the current year which he failed to report. The 
Court very properly reached the conclusion that this 
bank account of itself, without some evidence as to 
where the money came from and that it was earned 
in the taxable year, could not be used to show income 
tax evasion. The specific language used by the Court 
in this regard is as follows: 


“The Anderson account was as much Paschen’s 
own account as if it had been carried in his own 
name. About this there is no controversy. But 
as to the unidentified balance appearing to have 
been deposited in the Anderson account during 
that year, we believe it involves too much of spec- 
ulation to admit of indulgence in the presumption 
that, because a few of the items making up the 
large Anderson account were shown to have been 
of commercial accounts not included in the tax 
return, it therefore follows that the large uniden- 
tified balance of deposits in the account repre- 
sents also commercial accruals during the year, 
not included in the tax return. This contention 
of the Government cannot be allowed.” Paschen 
v. United States, 70 F. (2d) 491) p. 49% 


The only logical conclusion which we can reach from 
the foregoing analysis of the evidence and from the 


authorities cited is that the defendant purchased war 
bonds in excess of reported income for a given year, 
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from which it is impossible to deduce that the pur- 
chase of bonds was made from unreported earnings 
of the taxable year in question, much less that said 
purchases are not consistent with any theory but guilt. 


THE WITNESS SWANSON'S TESTIMONY AS TO 
DEFENDANT'S NET WORTH HAS NO BASIS IN FACT 


Assuming the Government had pleaded net worth 
as its basis for prosecution, and further assuming that 
the theory is sufficient to permit conviction for crime, 
has the prosecution submitted any evidence upon which 
the defendant’s increase in net worth during the speci- 
fied years can be determined? 


It is to be remembered that the witness Swanson 
first saw defendant in 1946 and he made an attempt 
to figure out defendant’s net worth as of December 
31, 1942, from what assets he examined in 1946. 


It seems that the basic figure, the one upon which 
subsequent calculations are going to be made, must be 
positively established before any calculations of sub- 
sequent net worth could be made. This is a matter of 
plain logic. If the basic figure is erroneous or im- 
properly determined the entire structure fails. 


We must again call the Court’s attention to the fact 
that there is no testimony in this case which even at- 
tempts to show defendant’s net worth as of December 
31, 1942, except on assumption made by a man from 
assets he examined more than three years later. In 


36 


reaching his conclusion, the witness states he does not 
know how much cash the defendant may have had in 
December of 1942. The witness does not consider 
what cash defendant had when he commenced business 
or how much his wife brought into the community. 
In other words, defendant’s basic net worth as of De- 
cember 31, 1942, is based only on speculation, sur- 
mise and assumption. 


Our courts of law have not arrived at the point 
where they will admit as competent evidence opinions 
and conclusions which are based on incomplete knowl- 
edge of the facts, on assumption, and on conjecture. 
As is stated in 20 Am. Jur., page 667: 

“It is necessary, however, that the facts upon 
which the expert bases his opinion or conclusion 
permit reasonably accurate conclusions as distin- 
guished from mere guess or conjecture.” 

To sustain our contention that defendant’s net 
worth as of December 31, 1942, was not established, 
the preceding analysis of Swanson’s testimony seems 
ample in this regard. By Swanson’s own statement 
given in explanation, wherein he said in substance 
that he looks only to the year to year increase of visible 
assets and doesn’t care what a man may have accu- 
mulated over a long period of years or how earlier 
obtained assets may have been converted into other 
assets so as to subsequently appear in different form, 
must conclusively show to this Court the inadmissi- 
bility of such evidence. 
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ASSIGNMENT OF ERROR NO. Iil 


The Court erred in denying defendant's motion to 
strike the testimony of the witness Nielsen purporting 
to be a bribe (Tr. 76-77), where the predicate to said 
testimony showed that defendant was being questioned 
relative to certain bank notes and was being investi- 
gated for several different crimes. 


An analysis of the evidence reveals defendant was 
not convicted because there was any evidence of his 
wrongdoing, but in fact he was found guilty by rea- 
son of the introduction of highly prejudicial evidence 
which had no bearing on the issues, consisting princi- 
pally of the witness Nielsen’s testimony pertaining to 
an attempted bribe. 


This evidence was not admissible because no causal 
connection could be made between the purported offer 
of bribe anc the crime with which defendant was ulti- 
mately charged. 


Evidence of attempted bribery, if admissible at all 
as a collaterial matter to the prosecution for another 
offense, can only be offered for the purpose of show- 
ing a consciousness of guilt. 


Wigmore classes it as “Conduct Evidencing a Weak 
Cause” and places it in the same category as flight. 
Wigmore, Sections 276 and 278, Volume 2, 3rd Edi- 
tion. Wharton classes both attempts to bribe and 
fight as “Conduct of the Defendant Subsequent to 
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Act.” Sections 301 and 306, Volume 1, Wharton’s 
Criminal Evidence, 11th Edition. Wharton states as 
follows: 

“Flight because of one crime is not admissible 

in evidence as guilt in another.” Section 301. 

If there is going to be a showing of consciousness 
of guilt it seems apparent that if an offer of bribe 
were made to atone for a different crime than the one 
for which defendant is being prosecuted, the intro- 
duction of such evidence is without the issues and 
would be most prejudicial, as it introduces evidence 
concerning a crime with which defendant is not 
charged. In the case of flight, if defendant ran away 
to avoid prosecution for one crime and was prosecuted 
for another, the evidence of flight is not competent. 


In the case of State v. Whitney, 254 Pac. 525, 
(Idaho 1927) evidence of flight was held prejudicial 
where it could not be shown that the defendant was 
fleeing from the crime for which he was subsequently 
charged. The Court said as follows: 


“Flight in respect to another and different of- 
fense is not to be considered as evidence of the 
guilt of an offense from which there was no flight. 
16 C. J. Sec. 1066, pp. 552, 553; People v. Vidal, 
121 Cal. 221, 53 P. 558. It appears from the 
State’s evidence that appellant was not conscious 
of guilt of the crime of obtaining money by false 
pretenses, but was conscious of guilt of having 
left the state with an automobile of which he was 
noe aa owner.” State v. Whitney, 254 P. 525, 
(be Seale 
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In our case, the first time the witness Nielsen met 

the defendant he informed the defendant as follows: 
“T told Mr. Barcott the purpose of investigat- 
ing such transactions was to determine if the 
money was used in black market activities, and 
if the money was properly reported for income 

tax purposes.” (Tr. 72). 

On cross-examination he admitted that he told de- 
fendant he was investigating the large bills with ref- 
erence to Internal Revenue matters, black market or 
some similar matter. (Tr. 79). Defendant’s testi- 
mony is that nothing was said to him about income 
taxes. (Tr. 228). He didn’t know why he was be- 
ing investigated on that first visit. (Tr. 287). 


Assuming the truth of the agent’s testimony, as we 
must in this argument, how can any living person say, 
that if a bribe was actually offered that it was to 
avoid prosecution on an income tax evasion charge? 
How can any court say that it was not offered to atone 
for illicit black market activities? It could have been 
for either crinie, or even some other Internal Revenue 
matter. 


It is submitted that under the predicate laid for the 
admission of this testimony the original objection to 
its admission should have been sustained. ( Tr. 75). 
In any event, the motion to strike it and instruct the 
Jury to disregard it should have been granted. 
(lax 77). 


Following our argument in support of judgment of 
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acquittal, or in the alternative for a new trial, the 
court’s misapprehension as to the testimony is clearly 
indicated in its following statement: 


“T cannot recall a word of testimony by the In- 
ternal Revenue agents that they ever stated to the 
defendant that they were investigating him for 
black market activities. (Tr. 470). 

The second argument against the admissibility of 
this testimony is that no corpus delicti was ever estab- 
lished in the case. Of course the order of proof is 
discretionary with the Trial Court. The argument 
on this point presents a moot question at this time as 
the failure to prove the basic elements of the crime, 
as alleged, automatically called for a judgment of ac- 
quittal. 


The ultimate result is that the case went to the J ury 
without proof of unreported income in a substantial 
amount as alleged, and the inadmissible evidence of 
bribery is what drove home a conviction for the prose- 
cution. 


ASSIGNMENT OF ERROR NO. IV 


Phe Court erred in failing to limit the prosecution 
to a showing that unreported income, i f any, was de- 
rived from the sources set forth in the Bill of Par- 
ticulars. (166-171). 


In this case defendant was furnished with a Bill of 
Particulars wherein the prosecution enumerated the 
sources from which they claimed he received unre- 
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ported income. (Tr. 17). From what has already 
been said, it is apparent that there was no showing 
that unreported income, if any there was, came from 
any of the enumerated sources. 


Proof as to failure to report sufficiently for interest 
and dividends was totally lacking, so sources listed 
for these items are not material. We are then con- 
fronted with the sole question of whether appellant 
received unreported income from the restaurant 
known as the California Oyster House. 


The witness Swanson repeatedly admitted he didn’t 
know from what sources the money came for bond 
purchase, always assuming it was from the restau- 
rant. 


When no proof was offered that defendant failed 
to report all of his income from the restaurant busi- 
ness our various motions for judgments of dismissal 
were made. The Court denied these motions. The 
Court was of the opinion that a Bill of Particulars 
does not have the efficacy that it once had in our sys- 
tem of jurisprudence. The Court said as follows: 

“I might suggest to counsel that in the earlier 
days of the practice of criminal law, the office 
of a bill of particulars in the Federal Courts was 
more strictly construed than it is under the new 
rules of civil procedure. The Government is not 


required to prove the shortage in the return was 
the exact sum that was set forth.” (Tr. 170). 


We agree with the Court’s statement that the prose- 
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cution need not prove the exact amount alleged in the 
bill, so long as it is substantial, but that is not the 
question. Our problem is a total lack of proof indi- 
cating failure to report from the source particularized. 
We submit, on the basis of the following authorities, 
that the Trial Court was in error when it stated that 
under the new rules a Bill of Particulars has lost its 
efficacy and that it can be disregarded, once it is given. 


In the case of United States v. Pierce, 245 Fed. 888 
at page 890, the following language is used: 


‘When the charges of an indictment are so gen- 
eral that they do not advise the defendant of the 
specific acts of which he is accused, the court may 
direct that a bill of particulars be furnished him 
so that he may properly prepare his defense. Ket- 
tenbach v. United States, 202 Fed. 377, 382, 120 
C.C.A. 505. The granting or refusal of the bill 
of particulars rests in the sound discretion of the 
court. Rosen v. United States, 161 U.S. 29) 35, 
16 Sup. Ct. 434, 480, 40 L. Ed. 606; Breese v. 
United States, 106 Fed. 680, 682, 45 C.C.A. 535. 
When a bill of particulars is once made and 
served, ‘it concludes the rights of all parties who 
are to be affected by it; and he who has furnished 
a bill of particulars under it must be confined to 
the particulars he has specified, as closely and 
effectually as if they constituted essential allega- 
tions in a special declaration.’ Commonwealth v. 
Giles, 1 Gray (Mass.) 466, cited and approved in 
Dunlop v. United States, 165 U. 8. 486, 491, 17 
Sup. Ct. 375, 41 L. Ed. 799. In United States v. 
ee Express Co. (D.C.) 119 Fed. 240, it is 
said: 


“<The office of a bill of particulars is to advise 
the court, or more particularly the defendant, of 
what facts, more or less in detail, he will be re- 


43 


quired to meet, and the court will limit the gov- 

ernment in its evidence to those facts set forth 

in the bill of particulars.’ ” 

The following cases are all in accord with the above 
mentioned rule of law and specifically set forth that 
in the trial of the case the Court will limit the Gov- 
ernment to its evidence to those facts set forth in the 
Bill of Particulars. 


United States v. Adams Express Co., (Dist. 
Court, 8S. D. Iowa, E.D. 1902), 119 Fed. 240. 


Kettenbach v. United States (C.C.A. 9, 1913), 
202 Fed. 377. 


Braatenlien v. United States (C.C.A. 8, 1945), 
147 F. (2d) 888. - 


United States v. McKay (Dist. Court. E. D. Mich., 
8. D. 1942), 45 Fed. Supp. 1001. 


United Sttacs v. Gouled (Dist. Court, 5. D. N. Y. 
1918), 253 Fed. 239. 


United States v. Allied Chemical & Dye Corp. 
(Dist. Court, 8.D. N.Y. 1941), 42 Fed. Supp. 
425. 


With all due respect to the opinion of the learned 
Trial Court, we have found nothing which indicates 
that the rule pertaining to the office of the Bill of Par- 
ticulars is in any wise different than it was at the 
time when the above mentioned cases determined that 
the Government was bound and restricted by its Bill 


of Particulars. Rule 7 (f) of Criminal Procedure pro- 
vides as follows: 
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“The court for cause may direct the filing of a 
bill of particulars. A motion for a bill of particu- 
lars may be made only within ten days after ar- 
raignment or at such other time before or after 
arraignment as may be prescribed by rule or or- 
der. A bill of particulars may be amended at 
any time subject to such conditions as justice 
requires.” 

At page 228 of the 1947 Cumulative Annual Pocket 
Part of Title 18 of the U. S. Code Annotated, the fol- 
lowing note of Advisory Committee on Rules appears: 

“Note to Subdivision (f). This rule is substan- 


tially a restatement of existing law on bills of 
particulars.” 


We are unable to find any authority, modern or 
otherwise, which permits the Trial Court to disregard 
the Bill of Particulars, once given. To allow the Gov- 
ernment to prove its case by going outside the Indict- 
ment as limited by the Bill of Particulars results in a 
fatal variance between the pleading and the proof, 
which entitles the defendant to a judgment of ac- 
quittal. 


In Guilbeau v. United States (C.C.A. 5, 1923), 288 
Fed. 731, the defendant was charged with the sale 
of morphine sulphate, and the evidence introduced 
showed a sale of morphine hydrochloride. The Court 
said at page 732 of the decision as follows: 

“We are of opinion that the variance was ma- 
terial. Morphine is a derivative of opium. Ac- 


cording to the evidence, morphine sulphate is a 
compound which contains morphine and sulphuric 
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acid, while morphine hydrochloride is a com- 
pound which contains morphine and a radical 
combined with a chloride. The description of one 
of the compounds in which morphine is a con- 
stituent element excludes all other compounds, 
and must be proved as laid, even though the in- 
dictment might have used more general terms. 
United States v. Hardyman, 13 Pet. 176, 10 L. 
Ed. 113; Naftzger v. United States, 200 Fed. 494, 
118 C.C.A. 598; 1 Bishop’s New Criminal Pro- 
cedure, Sec. 488; 1 Wharton’s Criminal Evidence, 
See. 121; Fulford v. State, 50 Ga. 591; Robinson 
v. States, 60 Tex. Cr. R. 592, 182 8S. W. 944. The 
averment is one of substance, Jin Fuey Moy v. 
United States, 254 U. 8. 189, 41 Sup. Ct. 98, 65 
L. Ed. 214; and the variance is not cured by the 
Act of February 26, 1919, 40 Stat. 1181 (Comp. 
Sienmn. supp. 1919, Sec. 1246), Ex parte Bain, 
imesh os. 1, 7 Sup. Ct. 781, 30 L. Ed. $49. 


“The defendant was put on notice by the indict- 
ment that the charge against her was the unlaw- 
ful sale of a particular compound, and a convic- 
tion cannot be sustained upon proof of a different 
compound than that charged. If the rule against 
a material variance be considered technical, yet 
it is sound, because it is based upon the constitu- 
tional guaranty that an accused shall be informed 
of the nature and cause of the accusation against 
him, and only by adhering to it ean the danger of 
misleading a defendant be avoided.” 


On the basis of the foregoing authorities, which set 
out the general rule, it would seem to us that the prose- 
cution would not have been permitted to introduce 
evidence pertaining to unreported income received by 
the defendant from a gambling venture, fishing ven- 
ture, barber shop, clothing store, or other possible 
sources. 
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How much worse the evil becomes when the prose- 
cution attempts to show unreported income generally, 
making it utterly impossible for the defendant to know 
where or how to defend, merely assuming that it came 
from the particularized source. The assumption gives 
us nothing upon which we can base an answer. 


To come into Court with generalities, possibilities 
and assumptions upon which the Jury is allowed to 
speculate violates the rules hereinbefore announced 
relative to Bills of Particulars. The case was not 
proved and judgment of acquittal should have been 
ordered either at the close of plaintiff’s case, at the 
close of all evidence, or after verdict of the Jury. 


ASSIGNMENT OF ERROR NO. V 


Phe Court erred in allowing Exhibit No. 11 pertain- 
ing to defendant’s entry into a safe deposit box to be 
admitted in evidence. (Tr. 104). 


The witness Nielsen’s testimony in substance is that 
on January 28, 1946, he questioned the defendant con- 
cering certain bills which defendant stated he had in 
a safe deposit box. (Tr. 71). Defendant volunteered 
to show them to Nielsen and they went to the box for 
this purpose. (Tr. 72). There is nothing in Nielsen’s 
testimony to show that defendant was questioned as 
to any other assets or concerning any other bow, the 
purpose here being only to identify the bank notes. 


AT 


On February 18th when Nielsen and Swanson made 
an inventory of the contents of the original box they 
asked about other boxes and defendant informed them 
that he had another in the Washington Building which 
he allowed them to examine. Nothing was found 
therein except business papers. (Tr. 114-115). 

The witness Kerr was called to show that defendant 
had entered the Washington Building safe deposit box 
on January 18th. Exhibit No. 11 was offered for this 
purpose and admitted over defendant’s objection. (Tr. 
103-104). It is defendant’s contention that this evi- 
dence was erroneously admitted. 


Wigmore in Volume 1, Sec. 9, p. 289 (8rd Edition), 
states that the following rule is axiomatic: 


“None but facts having rational probative value 
are admissible.” 


It directly proves only one fact, namely, that the de- 
fendant entered his own safe deposit box on January 
18, 1946, which fact has no probative value. 


As was said as early as 1875 in Levison v. State, 
54 Ala. 528: 

“The rule is clear and well-defined that facts 
and circumstances which when proved are inca- 
pable of affording any reasonable presumption or 
inference in regard to the material fact or inquiry 
involved are not admissible as evidence.” 

In the case of Jones v. United States (C.C. A. 5, 
1947) 164, Fed. (2d) 398, the court granted a new 


trial and said as follows: 
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“* * * it was of the greatest importance to a 
just and fair trial that defendant be protected 
from prejudice arising out of other matters not 
germane to the trial, and that his defense, his 
reasons for not returning the income until 1945 
and for the other things that he had done, he fully 
and fairly submitted to the jury. 


“Instead of being tried in this way, the prose- 
cution was allowed, without adequate check or 
curative action, to bring into the cause collateral 
matters which they deemed would be, and which 
were, damaging to the defendant.” Jones v. 
United States, 164 Fed. (2d) 398, p. 400. 

Only one conclusion can be reached regarding this 
evidence, namely, that it was injected into the case 
for the sole purpose of prejudicing the minds of the 
Jury against the defendant. This conclusion is 
strongly supported by argument of counsel to the Jury. 


(Tr. 417, 420, 482, 488). 


ASSIGNMENT OF ERROR NO. VI 


The Court erred in failing to give defendant’s re- 
quested Instruction No. 2, and thereby failed to in- 
struct the Jury that they must find that the war bonds 
purchased by the defendant were acquired with net 
income derived by the defendant from sources set forth 
in the Bill of Particulars. (Tr. 29-32). 


The Court failed to give portions of defendant’s 
Instruction No. 2, as indicated by the Court’s remarks 
thereon: 


“You are instructed that the prosecution relies 
upon what has been referred to by the Govern- 


49 


ment’s witness as the ‘net worth’ of the defend- 
ant on a certain date; that is, that the defendant’s 
‘net worth’ or that the total assets owned by the 
defendant on December 81, 1942, were of a stated 
amount, and that between January 1, 1948, and 
the 3lst day of December, 1943, his assets or ‘net 
worth’ had increased to an amount over and 
above what he reported was his net income for 
that year; likewise, the prosecution contends that 
his net worth on the 1st day of January, 1944, was 
a stated amount, and that at the end of that year 
his ‘net worth’ or assets had increased to an 
amount greatly in excess of the amount which he 
reported was his net income for the year. The 
same contention is made for the year 1945. 


Given in substance. 


You are instructed that the prosecution must prove 
to you, beyond all reasonable doubt, the following 
facts: 


(a) That the defendant on December 31, 1942, did 
not own or possess any greater amount of assets 
or ‘net worth’ than that which the prosecution 
claims the defendant owned on that date. 


Refused. 


(b) That between the lst day of January, 1948, 
and the 3lst day of December of that year, 
the assets or ‘net worth’ of the defendant in- 
creased substantially to an amount in excess 
of what he reported was his net income for 
that year. 


Given in substance. 


(c) That the assets purchased for the year 1945 
were purchased and acquired with net income 
of the defendant derived from the following 
sources: 


Refused. 


50 


1. Dividends from the Fishermen’s Packing Cor- 
poration of Anacortes, Washington ; 


2. Interest from savings accounts in the National 
Bank of Washington, Tacoma, Washington, from a 
real estate contract and personal property conditional 
sales contract in which Antone Barcott was the pur- 


chaser ; 


3. Interest on bonds from U. S. Savings Bonds, 
Series G; 


4. Net income from his business known as the 
California Oyster House, 940 Pacific Avenue, Tacoma, 
Washington, and from no other sources. 

(d) That the defendant wilfully and knowingly, 
for the purpose of evading a large amount 
of tax, did file or cause to be filed with the 
Collector of Internal Revenue a false and 
fraudulent income tax and victory tax re- 
turn wherein he stated that his net income 


for that year was substantially less than 
the net income of the defendant. 


The same rule of law applies for the calendar years 
1944 and 1945. 


A ‘substantial amount’ means an amount substan- 
tially in excess of what the defendant actually paid. 


Unless the Government has proven to you, beyond 
all reasonable doubt, the foregoing facts, it is your 
duty to acquit the defendant. 


Retsed) (Ir 30,30 32) 
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The defendant excepted to this failure to instruct. 
(Tr. 411). By failing to give Section (c) of this in- 
struction the Jury was allowed to convict the defend- 
ant without proof that unreported income, if any, was 
derived from the sources enumerated in the Bill of 
Particulars. The field has been thrown wide open to 
the Jury. Unreported income from any source what- 
soever is deemed sufficient. The defendant has been 
trapped by being led to believe that he would come into 
Court and defend on certain specified matters, and 
then being faced with a conviction concerning matters 
about which he was never informed. 


Our argument concerning the fourth Assignment 
of Error pertaining to Bills of Particulars is also 
appropriate to this Assignment of Error. 


ASSIGNMENT OF ERROR NO. VII 


The Court erred in instructing the Jury that the 
defendant could be convicted if it were shown to them 
that the defendant purchased war bonds in excess of 
his reported income for a taxable year. (Tr. 450-451). 


The Court gave the following instruction to the 
Jury: 


“Tt calculated the net worth of the defendant 
at the close of the tax year of 1942, and the begin- 
ning of the tax year 1943, and then, calculating 
from that basis, as a net worth, at the close of 
each of the succeeding three years, it charges the 
defendant with earnings as evidenced by the in- 
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crease in his net worth for each of these years. 
The Government therefore relies upon the fact 
that when such an increase is shown, it has estab- 
lished circumstantially that such income was tax- 
able income and was acquired by the defendant 
in each of the years 1948, ’44 and ’45. 


“Now an essential element of the offense herein 
is that the defendant’s taxable income was greater 
than that which he reported. If such fact is not 
proven, then you would find the defendant not 
guilty. 


“Tf you find from the evidence that the in- 
creased net worth of the defendant in the years 
in question here measured the taxable income of 
the defendant in a substantial amount over that 
reported by the Collector—by him to the Collector 
of Internal Revenue, such fact would be one of 
the essential elements in the charge which the 
Government makes. You would then consider it 
together with all of the other facts and circum- 
stances given in evidence in this case, and then 
determine whether his actual taxable earnings 
during the years 48, ’44 and ’45, are established 
by the evidence to your satisfaction beyond a rea- 
sonable doubt when measured by the net worth 
at the beginning and ending of the year.” (Tr. 
450-451). 


The giving of this instruction was simply a con- 
tinuation of the Court’s errors as set forth in the 
Assignments of Error Nos. I, Il and IV. The instruc- 
tion embodies the theory that a mere showing of the 
purchase of war bonds in excess of reported income 
for a taxable year made out a prima facie case against 
the defendant. The Court told the Jury if they found 
from the evidence that the increased net worth of the 
defendant measured the taxable income in a substan- 


53 


tial amount over that reported, such fact would be 
one of the essential elements in the charge against the 
defendant. The difficulty with the proposition is that 
the Jury has no way or means of knowing whether 
the bond purchases were from taxable income earned 
during the years in question and not reported to the 
Collector. The mere possession of assets shown to have 
been acquired in a particular year offers no proof that 
such acquisition was from current earnings, let alone 
that it was from unreported earnings. All that the 
Jury did or could have done was to hazard a guess as 
to when the money for the purchase of said bonds was 
obtained. 


It is to be noted further that no reference is made 
in the instruction that the Jury must find unreported 
income to have come from the sources enumerated in 
the Bill of Particulars. In the first paragraph of said 
instruction the Court sets out the Government’s theory 
as follows: 


“The Government therefore relies upon the fact 
that when such an increase is shown, it has estab- 
lished circumstantially that such income was tax- 
able income and was acquired by the defendant 
in each of the years 1943, 44 and 45.” (Tr. 450- 
451). (Italics ours). 

Here the Court treats the acquisition of assets actually 
as income, failing to mention that it is for the Jury 
to find whether the acquisition was or was not income. 
By so doing the Court usurps a question of fact from 


the Jury’s province. 
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ASSIGNMENT OF ERROR NO. VIII 


Prejudicial error which could not be cured by an 
instruction from the Court to the Jury to disregard 
counsel’s remark was committed by counsel for the 
prosecution when he in substance told the Jury that a 
failure to convict would indicate they did not believe 
in our system of Government any longer. 


In concluding his argument to the Jury counsel 
made the following prejudicial argument: 


“You and I know, when we see these hearings 
on communism back in Congress today. We hear 
about what is going on all over the world, and our 
system of government today is standing a test. 
We are being tried. If people feel that you can 
walk into a court room like this and walk out and 
get away with what this man did, they don’t be- 
lieve in our system any more. 


MR. GAGLIARDI: I object to counsel’s remarks 
as improper and prejudicial and not called for, 
and not supported by the evidence, and as appeal- 
ing to the passion and prejudice of the jury, and 
I am excepting to his argument, your Honor. 


THE CourT: The last remark of counsel the 

jury will disregard.” (Tr. 434-485). 

As we view the foregoing statements of counsel, it 
appears that the Jury were told in substance that they 
would either convict the defendant or else be placed 
in the position of being found to have lost faith with 
our system of Government. This is in utter disregard 
for the rule that guilt must be determined on the evi- 
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dence and it nullifies the instructions pertaining to 
reasonable doubt and presumption of innocence. 
Whether the Court’s comment to disregard the last 
remark was sufficient to eradicate the prejudice raised 
by the argument is extremely problematical. 


We quote the following from the case of Singer v. 
United States (C.C.A. 8, 1982), 58 Fed. (2d) 74, 
which appears to be appropriate at this time: 


“Innocent men may be indicted and convicted, and 
guilty men may be acquitted, but both good and 
bad men are alike entitled to the application of 
the rules of evidence which courts throughout the 
ages have found to be best for the fair and im- 
partial administration of the law. When these 
rules, under the stress and strain of a trial, have 
been violated, it does not cure the injury to reply 
with the stereotyped argument that it does not 
appear it in any wise influenced the minds of the 
jury. The reply the law makes to such sugges- 
tion is ‘that, after injecting it into the case to 
influence the jury, the prosecutor ought not to be 
heard to say, after he has secured a conviction, it 
was harmless.’ Miller v. Territory of Oklahoma 
(CCA), 149 F. 330, 339, 9 Ann. Cas. 389; Coul- 
ston v. U.S. (CCA), 51 F. (2d) 178, 182.” Singer 
Umereiced States, 58 F. (2d) 74; p. 77. 


When the direct representative of our Government 
tells the Jury that a failure to convict is tantamount 
to being classed as subversive, it appears to us that 
a digression on the facts in the case amounts to preju- 
dicial error which is incurable, and we submit it to the 
consideration of this Court on that proposition. 


56 


CONCLUSION 


We respectfully submit to this Honorable Court 
that the corpus delicti was not established by the prose- 
cution; that evidence of the acquisition of war bonds 
in excess of returned income for a given year is no 
proof that said assets were acquired with current in- 
come, or that said income was taxable income, or that 
the acquisition was made from unreported earnings; 
that the acquisition of said assets is perfectly consist- 
ent with innocence and is not such a circumstance as 
points to guilt to the exclusion of every other hy- 
pothesis. 


We further respectfully submit that in an income 
tax evasion case evidence of an attempt to bribe for 
the purpose of showing a consciousness of guilt is inad- 
missible where the predicate to said testimony shows 
that the defendant was being questioned and investi- 
gated for crimes other than income tax evasion at the 
time of the reported attempted bribe, and it is un- 
known for which crime he may have attempted atone- 
ment. 


It is also submitted that evidence pertaining to the 
defendant’s entry into his own safe deposit box, with- 
out any showing that the defendant either placed 
therein or removed any assets therefrom, was inad- 
misstble, as it was a collateral matter without proba- 
tive force or effect, from which no reasonable infer- 
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ence could be drawn which would tend to prove the de- 
fendant guilty of income tax evasion, the only purpose 
which it could have served being to prejudice the minds 
of the Jury against the defendant and to find him 
guilty on conjecture and speculation. 


It is also respectfully submitted that when a Bill 
of Particulars is once given to a defendant that the 
prosecution is thereafter limited thereby and that 
where the Bill of Particulars sets out the sources from 
which it is claimed that the defendant failed to report 
income, a failure to show unreported income from the 
enumerated sources is a total failure of proof, and evi- 
dence that there may have been unearned income from 
another source or any source generally is at fatal vari- 
ance with the pleadings. 


It is also submitted that where a witness is per- 
mitted to draw a conclusion from his own testimony 
that said conclusion cannot be admitted in evidence 
unless it reasonably appears that the facts upon which 
it is based are sufficiently complete to afford an accu- 
rate deduction therefrom, and that the witness Swan- 
son’s testimony pertaining to the defendant’s net worth 
as of December 31, 1942, was based entirely upon his 
conjecture and without knowledge of the facts, which 
would make his conclusion untrustworthy and there- 
fore inadmissible. 


As acquisition of war bonds in excess of income for 
a given year fails to establish a prima facie case of 
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income tax evasion, the Trial Court’s instruction to 
the effect that it does establish such a case, and that 
the Jury is authorized to convict the defendant thereon, 
places the burden upon the defendant to prove his 


innocence. 


We also submit that a failure to instruct the Jury 
that they must find unreported income, if any, to have 
come from the sources enumerated in the Bill of Par- 
ticulars permitted the Jury to speculate and consider 
sources concerning which the defendant had no knowl- 
edge, and against which the defendant was not pre- 
pared to defend. 


When the United States District Attorney tells the 
Jury in substance that they must either convict the 
defendant or be classed with those opposed to our sys- 
tem of Government, we submit further that this preju- 
dicial departure from the facts and the law of the 
case was incurable. 


Therefore, we most earnestly submit that by rea- 
son of the total failure of proof of the charges made 
against the defendant, the judgment and sentence of 
the Trial Court are erroneous and should be set aside, 
with directions given to the Trial Court to enter a 
judgment of acquittal. In the alternative, a new trial 
should be granted because of the errors committed in 
the admission of irrelevant and prejudicial evidence 
and because of misconduct on the part of the United 
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States District Attorney in making his argument to 
the Jury. 


Respectfully submitted, 


GAGLIARDI, URSICH & GAGLIARDI, 
and 
FRANK HALE, 
Attorneys for Appellant. 


